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A Reflection on Appraisal Rights

In Relation to the Introduction of a Protective Scheme

Against Corporate Reorganization

Masaki Fujita

On September 7, 2012, the Japanese Ministry
of Justice’s Legislative Council Subcommittee
on the Companies Act put forth an “Outline
regarding the revision of corporate legislation.”
Some are of the opinion that there will not be
as many major changes in the upcoming revi-
sion as at the time of the enactment of the
current Companies Act, when heated discus-
sions took place on topics such as more flexible
treatment of the valuation of an acquired com-
pany. Still, the proposed introduction of a
preventive scheme against corporate reorgani-
zation other than short-form reorganization is
drawing the attention of not only academic
commentators but also practitioners.

Issues surrounding the cashing out of minor-
ity shareholders in the event of corporate
reorganization can be broken down into two
categories. One is when, regardless of the ap-
propriateness of the cash payout amount,
minority shareholders are deprived of their
holdings against their will. The other is when
minority shareholders are pushed out in ex-
change for an inadequate amount of cash. In
response to these classifications, we can think
of two approaches to solve the problems arising
from the cashing out of minority shareholders:
1) to ensure that minority shareholders remain
shareholders of the surviving company, protect-
ing their right to continue their investment in
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the ongoing operations, and 2) to ensure that
minority shareholders are given a fair amount
of cash if they are to be cashed out.

However, given the difficulty involved in the
interpretation of the law, whose central con-
cept is the duty of care and the duty of loyalty,
and from the viewpoint of the burden of proof
as well as legal costs, introduced at the time of
the transition from the former Commercial
Code to the current Companies Act was a way
of remedy where synergies are distributed to
minority shareholders who are cashed out. In
practice, today, most sharcholders who are
cashed out upon corporate reorganization re-
sort to after-the-fact remedies such as the
exercise of appraisal rights and filing a suit over
the appropriateness of the amount of cash re-
ceived. Notwithstanding this situation, in
interpreting the current Companies Act, schol-
ars do not agree on the necessity of distributing
synergies through the use of appraisal rights.
There are some who contend that, as is the case
in the State of Delaware, US.A., it is unneces-
sary to distribute synergies to minority
shareholders through the exercise of appraisal
rights. In the upcoming revision of the Com-
pany Act, a preventive mechanism against
corporate reorganization is slated to be intro-
duced as a before-the-fact remedy for minority
shareholders who are threatened to be cashed
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out. Once such a measure is in place, how can
we position the appraisal rights scheme, which
is an ex-post facto remedy for such minority
shareholders?

In this study, we will aim at considering what
role the appraisal rights scheme should play
while a preventive measure against corporate
reorganization is installed in the revised Com-
panies Act. Specifically, we will first look at the
debates regarding the issue of the protection of
minority shareholders and appraisal rights in
the State of Delaware, where, despite the exis-
tence of a fair accumulation of discussions
pertaining to legal rulings on corporate merg-
ers, there is no requirement of distribution of
synergies. We will then conduct a comparative
study of the discussions in our country regard-
ing the protection of minority sharcholders
and appraisal rights, and finally, I will present
my own opinion on whether appraisal rights
should be regarded as an “casy-to-use” compen-
sation system after the introduction of a
preventive scheme against corporate reorgani-
zation.
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